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POLICY: The Fourth Amendment to the United States Constitution and Article I section 10 of the 
Virginia Constitution provide the basis for established law enforcement procedures relating to search 
and seizure. All Department activities conducted in this area must be consistent with the provisions 
of the United States and Virginia Constitutions and any applicable legal precedent. 


PURPOSE: To enhance the Department’s operational effectiveness and to limit exposure to liability 
by clearly outlining constitutional considerations associated with law enforcement search and seizure 
procedures. 

DEFINITIONS: 

Search: any government intrusion upon a person’s reasonable and justifiable expectation of privacy. 
Seizure: the exercise of control by the government over a person or thing. 

PROCEDURES: 


A. Introduction 


1. The Fourth Amendment to the United States Constitution prohibits the government from 
conducting unreasonable searches and seizures. 


B. The Written Warrant Requirement (see also OPR-06 — Search Warrant Procedures). 


1. The Supreme Court generally views a search and seizure as “per se unreasonable within 
the meaning of the Fourth Amendment unless it is accomplished pursuant to a judicial 
warrant issued upon probable cause and particularly describing the places to be searched 
and the items to be seized.” 


2. Both the federal and state constitutions strongly favor search warrants. 


3. "[T]he requirements of Virginia statutes controlling the issuance of search warrants and 
forbidding searches without a warrant ... are in substance the same as those contained in 
the Fourth Amendment" (Kirby v. Commonwealth). 


4. In Mapp v. Ohio the Supreme Court created the “exclusionary rule” to safeguard Fourth 
Amendment Rights. 
a. The exclusionary rule prohibits the use of evidence at a criminal trial when law 
enforcement officials seize it in violation of the constitution. 
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b. The primary purpose of the exclusionary rule is to deter future unlawful police conduct 
in the area of search and seizure. 


5. Under the good faith exception [to the exclusionary rule] evidence illegally seized is 
admissible if the officer conducting the search reasonably relied on a search warrant 
issued by a detached and neutral magistrate" (Atkins v. Commonwealth). 


6. The Fourth Amendment prohibits the police, in the absence of exigent circumstances, from 
making a warrantless or nonconsensual entry into a home for the purpose of making a 
routine felony arrest. Therefore, you must first obtain an arrest warrant and have a 
reasonable belief that the suspect is in the residence listed on the warrant before entering 
the home. 


7. Absent homeowner consent or exigent circumstances, officers must have a search warrant 
to enter and search for an individual with a warrant in a third party home. 


C. Exceptions to the Written Warrant Requirement 


1. Since all searches and seizures conducted without a warrant are per se unreasonable, once an 
officer conducts a warrantless search or seizure the government bears the burden of proof to 
to validate it by bringing it clearly within one of the recognized exceptions created by the 
Supreme Court. 


2. The established exceptions to the written warrant requirement are: 

a. Searches conducted incident to a lawful arrest. 

b. Probable cause searches conducted in the face of exigent circumstances (hot pursuit, 
evanescent evidence, special emergencies). 

c. Searches of motor vehicles based upon probable cause (Carroll Doctrine). 

d. Searches conducted for the purpose of cataloging a person’s property through established 
inventory procedures. 

e. Searches conducted pursuant to valid consent. 

f. There are also exceptions for law enforcement activities that are not considered searches 
within the meaning of the Constitution because the property in question is situated in 
open fields, has been abandoned, or the areas of concern are within plain view. 


3. Search Incident to a Lawful Arrest (1.2.4 g) 


a. An officer who makes a lawful, custodial arrest is permitted to conduct a contemporaneous 
search of an arrestee’s person (U.S v. Chadwick, Preston v. U.S.). While an officer is 
entitled to conduct a full search of the person this shall not be construed so as to allow a 
strip or body cavity search. Officers who conduct or authorize any strip/body cavity 
searches shall do so in strict compliance with the provisions of OPR-18, paragraph 3. 


b. Once an officer lawfully arrests a person, he or she may also conduct a search of the 
area within that person’s immediate control (Chimel v. California). The scope of such 
searches is strictly limited to “the area from within which the arrestee might gain 
possession of a weapon or destructible evidence.” Searches that exceed the scope of 
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the area within an arrestee’s immediate control are unlawful. 


c. An arresting officer can conduct a limited protective sweep in conjunction with an in- 
home arrest if he or she reasonably believes, based on specific and articulable facts, 
that the area to be swept harbors an individual posing a danger to those on the arrest 
scene (Maryland v. Buie, Michigan v. Long). 


d. If an officer has probable cause to make an arrest, a search incident to that arrest is not 
rendered invalid merely because it precedes the officer telling the defendant he or she is 
under arrest, provided that: 

1. Probable cause to arrest pre-exists the search; 

2. The search is not conducted in order to arrest; and 

3. The item(s) seized as a result of the search is not necessary to establish probable 
cause for the arrest. 


e. In Arizona v. Gant, the Court overturned the prior rule of New York v. Belton, which 
held that an officer who has made a lawful custodial arrest of a vehicle’s occupant 
“may as a contemporaneous incident of that arrest, search the passenger compartment 
of that automobile.” Absent consent or probable cause you cannot search a vehicle 
incident to the driver’s arrest. 


This decision has no bearing on probable cause based searches conducted under the 
automobile exception to the written warrant requirement (see section j below). In 
Michigan v. Long the Court held, and the Virginia Supreme court agreed, that the 
search of an automobile’s passenger compartment is lawful if the officer possesses 

a reasonable belief based on specific and articulable facts which, taken together with 
with rational inferences from those facts, that the subject is dangerous and may gain 
immediate control of weapons. The officer may also search the vehicle if he or she 
has probable cause to believe that evidence of a crime is contained therein. 


4. Exigent Circumstances (1.2.4 e) 


a. The Virginia Supreme Court has recognized the following factors in determining exigent 

circumstances justifying warrantless entries: 

1. The degree of urgency involved and the time required to obtain a warrant; 

2. Reasonable belief that contraband is about to be removed or destroyed; 

3. The possibility of danger to others, including officers left to guard the scene; 

4. Information that possessors of contraband are aware that the police may be on their 
trail; 

5. Whether the offense is serious or involves violence; 

6. Whether officers reasonably believe the suspects are armed; 

7. Whether there is, at the time of entry, a clear showing of probable cause; 

8. Whether the officers have strong reason to believe the suspects are actually present 
in the premises; 

9. The likelihood of escape if the suspects are not swiftly apprehended; and 

10. The suspects’ recent entry into the premises after hot pursuit. 
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b. In Mincey v. Arizona and Thompson v. Louisiana the Court addressed whether or not 
the seriousness of a criminal offense is sufficient justification to create an exigency 
allowing officers to conduct a warrantless search of a home. In both cases the crime 
involved was homicide, and in both the Courts held that the seriousness of the offense 
under investigation does not itself create exigent circumstances of the kind that under 
the Fourth Amendment would justify a warrantless search. 


c. In Mincey and in Hunter v. Commonwealth the Courts recognized “the right of the police 
to respond to emergency situations and make warrantless entries and searches when they 
reasonably believe that a person within is in need of immediate aid.” 


d. In Williams v. Commonwealth, the court held that a protective sweep of an apartment 
following an arrest outside was not a Fourth Amendment violation where officers 
reasonably believed that an individual in the home posed a threat to them. The court 
stated that “reasonable suspicion” rather than probable cause was the standard. 


e. Medical emergencies can also provide justification for a warrantless entry and/or search 
in certain situations under the “emergency aid doctrine.” In Wayne v. United States, the 
Court held that “when police...are confronted with evidence that would lead a prudent 
and reasonable officer to see a need to act to protect life or property, they are authorized 
to act on that information, even if ultimately found erroneous. What gives rise to genuine 
exigent circumstances is the need to protect or preserve life or avoid serious injury.” 


f. Officers may make a warrantless search and seizure when they are in “hot pursuit” of a 
suspect. The scope of such a search may be as extensive as reasonably necessary to 
prevent the suspect from resisting or escaping (Warden v. Hayden). When officers have 
probable cause and attempt to make a warrantless arrest in a public place they may 
pursue the suspect into a private dwelling (United States v. Santana). 


g. In Bunch v. Commonwealth, the court supported probable cause searches where an officer 
smelled the odor of marijuana. “Under the Fourth Amendment, probable cause may be 
be supported by the detection of distinctive odors. If an officer smells the odor of 
marijuana in circumstances where the officer can localize its source to a person, the officer 
has probable cause to believe that the person has committed or is committing the crime of 
possession of marijuana.” 


h. In U.S. v. Aquino, the Court held that “an exception to the warrant requirement that allows 
police fearing the destruction of evidence to enter the home of an unknown suspect 
should be... supported by clearly defined indicators that are not subject to police 
manipulation or abuse.” Accordingly, officers may not deliberately create emergency 
circumstances in order to circumvent the Fourth Amendment’s warrant requirement. 


i. In Schmerber v. California, the Court held that the Fourth Amendment is not violated by 
“compelled intrusions into the body for blood to be analyzed for alcohol content” so long as: 
1. The intrusion is “justified in circumstances” - that there is a “clear indication” that 
evidence of intoxication will be found; 
2. The test utilized is a reasonable one; and 
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3. The test is “performed in a reasonable manner” in a medical environment according 
to medically accepted practices. 


j. The Automobile Exception (1.2.4 c) 


1. In Carroll v. U.S., the Court established the automobile exception to the written warrant 
requirement. Before beginning any search under this exception, you must have probable 
cause to believe that a moving vehicle, or one that has temporarily stopped, contains 
fruits or instrumentalities of a crime or contraband. 


2. In Commonwealth v. Grimes the court re-emphasized that an officer may conduct a 
vehicle search if it is based upon “facts that would justify the issuance of a warrant, even 
though a warrant has not actually been obtained” and that “the automobile exception has 
no separate exigency requirement.” If a car is readily mobile and probable cause exists to 
believe it contains contraband, the Fourth Amendment permits police to search the 
vehicle without more. “The Fourth Amendment does not require that officers ascertain 
the actual functional capacity of a vehicle in order to satisfy the exigency requirements. 
The test is reasonableness under the circumstances.” 


3. In U.S. v. Ross, the Court addressed the permissible scope of searches allowed under 
the “automobile exception.” “Officers who have legitimately stopped an automobile 
and who have probable cause to believe that contraband is concealed somewhere 
within it, may conduct a probing search of compartments and containers within the 
vehicle whose contents are not in plain view.” 


4. When probable cause justifies the search of a lawfully stopped vehicle, it justifies the 
search of every part of the vehicle and its contents that may conceal the object of the 
search (Ross). 


5. In Wyoming v. Houghton, the Court ruled that ownership of an item or container has no 
impact on searches conducted under Ross. Accordingly, when an officer conducts a 
probable caused based search of an automobile, he or she may search any item or 
container that is capable of containing the object of the search, regardless of whether it 
is owned by the owner, operator or a passenger (also see Commonwealth v. Green). 


6. Officers may also search without a warrant any container they have probable cause to 
search once it is placed in a car (California v. Acevedo). However, you cannot search 
the rest of the car unless you have probable cause to do so. 


7. In Alabama v. White, the Court ruled that “information given by an informant whose 
inherent reliability has not been shown may nevertheless be used to establish probable 
cause (to search a vehicle) if the informant’s veracity is bolstered by the totality of the 
circumstances.” An independent police investigation “may be used to bolster the 
veracity of an informant’s information offered to establish probable cause to obtain a 
search warrant. Such observations, where the circumstances are exigent, may similarly 
be used to bolster the veracity of an informant’s information to establish probable cause 
to conduct a warrantless search.” 
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k. All of the above cases involved searches justified by exigent circumstances. It is 
important to understand that the scope of these searches must be limited to areas where 
where the object of the search might be found. 


1. Officers will not be able to justify the seizure of evidence from a closed drawer 
when the justification for the search was to possibly discover additional suspects. 


2. In cases where the evidence seized was found in plain view the Courts upheld the 
seizures because they found the officers to be legally in a position to observe the 
evidence based upon the reasonable belief that exigent circumstances existed. 


D. Impounds and Inventory Searches (See also OPR 21 — Towing and Impounding of 
Vehicles). (1.2.4 f) 


1. 


In South Dakota v. Opperman, the Court held that police may conduct an inventory of the 
contents of lawfully impounded vehicles as a routine, community caretaking function in 
order to protect the vehicle and the property in it, to safeguard the police and others from 
potential danger, and to insure against claims of lost, stolen or vandalized property. 


. In Colorado v. Bertine, the Court stated that “it is permissible for police officers to open 


closed containers during an inventory search of an impounded vehicle only if they are 
following standard police procedures that mandate the opening of such containers in 
every impounded vehicle.” 


. In Florida v. Wells, the Court re-emphasized the importance of “standardized criteria” or 


“established routine” impounded vehicle inventory searches. 


E. Stop and Frisk (1.2.4 b) 


1. 


In Terry v. Ohio, the Court held that “where a police officer observes unusual conduct which 
leads him reasonably to conclude in light of his experience that criminal activity might be 
afoot” the officer may briefly stop the suspicious person and make “reasonable inquiries” 
aimed at confirming or dispelling his suspicions.” When an officer is justified in believing that 
the individual...is armed and presently dangerous to the officer or to others,” the officer may 
conduct a pat down search “to determine whether the person is in fact carrying a weapon.” 


. The scope of the frisk is generally limited to a pat down of the outer clothing for concealed 


instruments of assault. 


. A stop occurs when police conduct is such that a reasonable person would believe that he or 


she is not free to leave (Michigan v. Chesternut). There is no rigid time limit for the length 

of an investigative stop. To determine whether the length of the stop is permissible, the Court 
considers: 1) the purpose of the stop; 2) the reasonableness of the time in effectuating its 
purpose, and; 3) reasonableness of the means of investigation. 


. If an officer lawfully stops a vehicle he or she may search the passenger compartment for 


weapons if he or she believes the occupant may be dangerous. The scope of the search is 
limited to areas in which a weapon may be hidden. Officers may also order the driver and 
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passenger out of the vehicle without suspecting criminal activity (Maryland v. Wilson). If an 
officer reasonably believes the driver may be armed, he or she may conduct a frisk 
(Pennsylvania v. Mimms). 


. Officers may not use anonymous tips as reasonable suspicion or probable cause for a stop 


and/or frisk. Officers may use such tips to initiate an investigation, however officers must 
establish their own reasonable suspicion or probable cause as to the individual’s suspected 
participation in criminal activity (Florida v. J.L.). 


F. Consent Searches (1.2.4 a) 


1. 


2; 


Officers may conduct a search without a warrant if the consent is voluntary and intelligently 

given (Schneckloth v. Bustamonte). An individual may limit or revoke consent. 

To determine if consent is voluntary or coerced, the court will examine a number of factors 

including: 

a. The presence of abusive, overbearing or dictatorial police procedure. 

b. Police use of psychological ploys, or subtle psychological pressure or language, or a 
tone of voice that suggests that compliance with the request may be compelled, 

c. Statements or acts by police which convey to the consenting party that he or she is not 
free to refuse the search or walk away from the officer. 

d. That a person already in custody or placed under arrest gave consent. 

e. That officers obtained consent despite the consenting party’s denial of guilt. 

f. That officers obtained consent only after the consenting party refused initial requests 
for consent to search. 

g. That the person gave consent after police blocked or otherwise impaired their progress, or 
in some other way physically restrained the individual, for example by the use of hand- 
cuffs, by surrounding the individual with uniformed officers, by physically maneuvering 
the individual in a particular direction, by coercing the individual to move from a public 
area to a private area, or by intimidating use of canines. 

h. That officers obtained consent only after the investigating officer retained possession of 

the consenting party’s identification or train, plane or bus ticket. 


. Factors that may suggest that consent was voluntarily given include: 
a. That the consenting party was not under arrest or in custody at the time of consent. 
b. That (if in custody) the consenting party’s custodial status was voluntary. 
c. That the consenting party was aware of his or her right to refuse consent. 
d. That the officer informed the consenting party prior to the request for consent of what 


exactly they were looking for. 

That the consenting party signed a “consent to search” form prior to the search. 

That the consenting party admitted his or her guilt prior to consenting to the search. 
That the consenting party used his or her own key to provide police with access to the 
area to be searched. 

That the consenting party demonstrated a cooperative posture throughout the encounter. 
That the consenting party was not in any way restrained by the police. 

That the consenting party was educated or intelligent. 

That the consenting party was no stranger to the criminal justice system. 


aor Er ga rh @ 
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4. When an officer asks an individual for consent to search a particular area and at the same 
time advises that he or she possesses or will shortly possess a search warrant, courts have 
ruled that they will deem the consent which follows as coerced. 


Different considerations may attach when an officer couples his or her request for consent 
with a statement that absent consent he or she will pursue a search warrant. If the officer 
has the requisite probable cause for acquisition of a search warrant at the time he or she 
makes the statement, a finding of involuntariness in this instance would be improper. 


5. The “knock and talk” is a lawful investigative technique that does not violate the Fourth 
Amendment. However, officers are cautioned that the way they conduct the knock can 
create a Fourth Amendment seizure; what is said and how officers talk during the course 
of a knock and talk are also significant factors in the assessment of whether the knock 
and talk is a consensual encounter or a seizure. 


6. In Ohio v. Robinette, the Court held that there is no requirement under the Fourth 
Amendment that police, during the course of a motor vehicle stop or other investigative 
detention, advise the person detained that he or she is “free to go” before the officer 
obtains a consent to search. 


7. In Illinois v. Rodriguez, the Court ruled that the Constitution is not violated “when officers 
enter a residence without a warrant because they reasonably (though erroneously) believe that 
the person who has consented to their entry is a resident of the premises,” or has common 
authority over the premises. 

a. “As with other factual determinations bearing upon search and seizure, determination of 
consent must be judged against an objective standard: would the facts available to the 
officer at the moment warrant a man of reasonable caution in the belief that the consenting 
party had authority over the premises? If not, then the entry is unlawful unless authority 
actually exists. But if so, the search is valid” (Rodriguez). 


b. Officers may not enter a home to seize evidence based upon the consent of one occupant in 
a case where a co-occupant is present and objects to the entry (Georgia v. Randolph). 


c. The consent of one who possesses common authority over premises or effects is valid as 
against the absent, non-consenting person with whom that authority over the premises is 
shared (Randolph). 


8. In Florida v. Jimeno, the Court held that “the scope of a search is generally defined by its 
expressed objective.” Here the officer requested consent to search Jimeno’s car and informed 
Jimeno that he suspected he was carrying narcotics. It was, therefore, “objectively reasonable 
for the police to conclude that the general consent to search included consent to search 
containers within that car which might bear drugs.” 


G. Privacy Expectations 
1. Police conduct only implicates the Fourth Amendment if it intrudes into an area (or 


significantly interferes with the possession of an item) in which an individual has 
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“manifested a subjective expectation of privacy...that society accepts as objectively 
reasonable” (California v. Greenwood). 


2. Thus a two-part inquiry is necessary where the court questions: 
a. Whether an individual has exhibited an actual or subjective expectation of privacy in 
the area or item in question; and 
b. Whether the expectation of privacy is one that society is prepared to recognize as 
reasonable. 


3. In Katz v. United States, the Court stated, “the Fourth Amendment protects people, not 
places. What a person knowingly exposes to the public, even in his own home or office 
is not a subject of Fourth Amendment protection...But what he seeks to preserve as 
private, even in an area accessible to the public, may be constitutionally protected.” 


H. Open Fields (1.2.4 f) 


1. The “open fields” doctrine authorizes officers to enter and search an “open” field outside 
of the curtilage without a warrant (Hester v. United States). 


2. In Oliver v. United States, the Court ruled that law enforcement officers do not need a search 
warrant or probable cause to conduct a search of a field which is not only in a secluded area, 
but fenced in with locked gates and “No Trespassing” signs posted at regular intervals. 

a. In Oliver, the Court referred to the rule established in Hester that states, “an individual 
may not legitimately demand privacy for activities conducted out of doors in fields, 
except in the area immediately surrounding the home.” 

b. This “curtilage” as part of the home is not only separate, but distinguished from 
neighboring open fields. 

c. The Fourth Amendment protects the “curtilage” of a house and the extent of the curtilage is 
determined by factors that bear upon whether an individual reasonably may expect that the 
area in question should be treated as the home itself. 


3. In United States v. Dunn, the Court addressed the extent of “curtilage” and identified four 
factors that should be considered to resolve curtilage inquiries: 


a. The proximity of the area claimed to be curtilage to the home. 

b. Whether the area is included within an enclosure surrounding the home, 

c. The nature of the uses to which the area is put. 

d. The steps taken by the resident to protect the area from observation by passers by. 


4. The Court also indicated “the term ‘open fields’ may include any unoccupied or under- 
developed area outside of the curtilage. An open field need not be ‘open’ nor a ‘field’ as 
those terms are used in common speech.” 

I. Plain View (1.2.4 g) 
1. The “plain view” doctrine established in Coolidge v. New Hampshire and Arizona v. Hicks 


authorizes officers to seize evidence of a crime, contraband, or other items subject to official 
seizure without first obtaining a search warrant, provided that the officer has a prior 
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constitutional justification for an intrusion into an individual’s realm of privacy, and in the 
course thereof discovers a piece of incriminating evidence. 


2. In Horton v. California, the Court stated “if an article is already in plain view, neither its 
observation or its seizure would involve any invasion of privacy.” "The plain view 
doctrine is an exception to the general rule that warrantless searches and seizures are 
presumptively unreasonable" (Harris v. Commonwealth). In order to invoke the plain view 
doctrine, two requirements must be met: 


a. The officer must be lawfully in the viewing area; and 
b. The officer must have probable cause to believe the evidence is somehow associated 
with criminal activity. 


3. In Washington v. Chrisman, the Court ruled that once an officer has made a valid arrest, it 
is within that officer’s authority to maintain custody and control over the arrestee and 
monitor his or her movements. Therefore, if the arrestee requests to go into his home, the 
officer has a right to remain literally at the arrestee’s elbow, and may seize any contraband 
discovered there in plain view. 


However, officers must conduct the monitoring of arrestee movement in an objectively 
reasonable fashion. Police cannot use this rule ‘to lead the accused from place to place and 
attempt to use his or presence in each location to justify a search’ An officer cannot direct an 
arrested individual to go to another area without a legitimate reason grounded in the safety of 
the police or the public.” 


4. In Minnesota v. Dickerson, the Court adopted what most state courts have recognized as the 
“plain touch” or “plain feel” corollary to the plain view doctrine. The Court held that “if a 
a police officer lawfully pats down a suspect’s outer clothing and feels an object whose 
contour or mass makes its identity immediately apparent, there has been no invasion of the 
suspect’s privacy beyond that already authorized by the officer’s search for weapons; if the 
object is contraband, its warrantless seizure is justified by the same practical considerations 
that (exist) in the plain view context.” 


5. Consistent with the plain view doctrine, before an officer may invoke the “plain touch” 
doctrine, the government bears the burden of establishing three requirements: 


a. The officer must be lawfully in the touching area. 

b. The officer must have some independent constitutional justification for placing his or 
her hands on the property or person in question. 

c. Upon touching the area the officer must, through the process of tactile recognition, 
garner probable cause to believe the object he or she is touching constitutes evidence of 
a crime, contraband or is otherwise subject to seizure. 


6. In U.S. v. Williams the Court emphasized that the “tactile” recognition of the item as 
contraband must occur contemporaneously with the touching. 


a. The court ruled that any touching of an item or container must only last as long as 
would be necessary under Terry to complete a pat down search for weapons, and 
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officers are not permitted to fondle or otherwise manipulate an item or a container 
beyond the extent justified by the pat down search. 

b. The knowledge of the item or contents of the container must be coincidental with the 
lawful touching. 


J. Abandonment (1.2.4 g) 


1. When a person abandons property, he or she also relinquishes his or her right to any 
expectation of privacy in that property. An officer may then search and/or seize the 
property without probable cause. 


a. The Court noted there is “no seizure in the sense of law when law enforcement officers 
examine the contents of personal property after it has been abandoned” (Hester v. U.S.). 


b. In Virginia, to demonstrate abandonment the government must establish by a preponderance 
of the evidence that the defendant's voluntary words or conduct would lead a reasonable 
person in the searching officer's position to believe that the defendant relinquished his or her 
property interests in the item searched or seized. Because this is an objective test, it does not 
matter whether the defendant harbors a desire to later reclaim an item; we look solely to the 
external manifestations of his intent as judged by a reasonable person possessing the same 
knowledge available to the government agents. 


2. The Court held that Fourth Amendment does not prohibit a warrantless search and seizure of 
garbage left for collection outside the curtilage of one’s home (California v. Greenwood). 


K. Non-Governmental Searches 


1. The principles of the Fourth Amendment relating to search and seizure do not apply to private 
action. They have been consistently interpreted to prohibit only unreasonable government 
actions; and are “wholly inapplicable to a search or seizure, even an unreasonable one, effected 
by a private individual not acting as an agent of the government or with the participation or 
knowledge of any governmental official.” 


2. In Skinner v. Railway Labor Executives Ass’n, the Court stated “whether a private party should 
be deemed an agent or instrument of the Government for constitutional purposes necessarily 
turns on the degree of the Government’s participation in the private party’s activities...a 
question that can only be resolved ‘in light of all the circumstances.” 


3. In Jarrett v. Commonwealth the Appeals court adopted a two-part test to help determine 
whether a person was acting as a government agent while conducting a search. Under that test 
a trial court looks at 1) whether the government knew of and acquiesced in the search, and 2) 
whether the search was conducted for the purpose of furthering the private party's ends. 
However, the inquiry does not stop there; we must also consider "whether the private party 
acted at the request of government and whether the government offered a reward.” 


4. If a private person conducts an unlawful private search with any of the aforementioned 
relationships existing between the police and the person effecting the search or seizure, the 
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Fourth Amendment’s Exclusionary Rule will bar the admissibility of any evidence obtained. 
Alternatively, if it is found that the police had no significant connection with the private 
search or seizure, or any knowledge of it until after the fact, the evidence delivered to them 
may be admitted. 


L. Consent Search Procedures (1.2.4 a) 


1. The person’s consent must be clear, unequivocal, intelligent and voluntary. 

2. Officers requesting consent shall take care to avoid the appearance of coercion in 
obtaining such consent. 

3. When requesting consent to search, officers shall exercise certain precautions to 
minimize the likelihood of an individual claiming coercion, as follows: 

a. Limit the number of officers present to those necessary to ensure officer safety. A 
minimum of one additional officer should be present to serve as a witness to the 
consent in the event of a future challenge. 

b. Avoid unnecessary display of weapons and formulate the request in words that would 
genuinely indicate a “request” as opposed to a “command”. 

4. Permission to enter is not permission to search and officers must independently request 
consent to search and the person must specifically give such consent. 

5. An individual with custody of personal property belonging to another cannot consent to 

its search unless he or she has been given full control over the property. 

6. Consent by a person having only limited custody and control, such as for storage or 
shipment, is not valid. 

7. Consent to search may be withdrawn at any time prior to or during the search. If a 
consent search results in the discovery of a seizable item before consent is withdrawn, 
the item is considered legally seized and will be admissible in a prosecution. 

8. The moment consent is withdrawn the officer conducting the search must honor the 
withdrawal and immediately cease searching activities. The search may only continue if 
another exception to the warrant requirement exists or if authorized by a search warrant. 


M. Vehicle Search Procedures (1.2.4 c) 
1. There are five instances when a warrantless search of an automobile may be permitted: 


a. Following a motor vehicle stop: 

1. The officer can ask the driver to exit the vehicle for the officer’s protection. 

2. An officer may conduct a limited search of persons and the vehicle when the 
appearance or conduct of passengers suggests a weapon is present. An officer may 
perform a pat down of occupants and/or a limited search of the area in which the 
officer observed attempts to hide something and the officer has subjective fear for 
his or her safety which is objectively reasonable. 

b. Plain view/ plain smell observation of suspected contraband. 

c. Where probable cause exists to believe that an automobile contains contraband or 
evidence of a crime. 

d. Pursuant to valid consent by the owner or operator of a vehicle, provided the operator 
has the authority to consent to the search. 

f. Lawful inventory of a motor vehicle. 
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N. Crime Scene Searches (1.2.4 d) 


1. A search of a crime scene where there is no expectation of privacy (e.g., a public street, 
public park, non-fenced open field or place of public resort) can be made without a 
warrant or consent. Crime scene searches of private property where there is a reasonable 
expectation of privacy can be made with consent. We recommend written consent. 


2. In the absence of exigent circumstances or consent, a warrant is required. Doubt regarding 
the need for a search warrant should be resolved in favor of obtaining a warrant. 


APPROVED: Meise Ge, Mook? 
Dennis A. Mook, Chief of Police 
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